
J. PHILIP KIRCHNER, ESQUIRE 
Member of NJ & PA Bar 
Direct Dial (856) 661-2268 
E-Mail:phil.kirchner@flastergreenherg.com 
PLEASE RESPOND TO CHERRY HILL 

February 25,2005 

Via Overnight Mail 
Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights, MD 20743 

Re: IN THE MATTER OF REQUEST FOR REVIEW BY RELCOMM, INC. OF 
DECISION OF UNIVERSAL SERVICE ADMINISTRATOR 
CC Docket No. 02-6 
SLD decisions 1185824,1185996,1185946,1185717,1185789 and 1185745 
Year Seven E-Rate decisions dated January 11,2005 
Billed entity #123420: Atlantic City Board of Education 

Dear Sir or Madam: 

This office represents RelComm, Inc., a New Jersey corporation with its principal place of 

business located at 408 Bloomfield Drive, Suite 3, West Berlin, New Jersey. RelComm is in the 

business of designing, installing and maintaining computer networks, including both hardware and 

software, for, among others, municipal and other public entities, including various school boards. 

RelComm is an “aggrieved party” which participated in the bid process for entity #123420, the 

Atlantic City Board of Education (“ACBOE”), for Year Seven of the E-Rate program, and hereby 

appeals from the decision of the SLD dated January 11,2005, granting funding request numbers 

1185824,1185996,1185946,1185717,1185789 and 1185745. Assetforthmoref~dlybelow, this 

appeal is based upon prohibited behavior by the applicant (ACBOE), and its consultant (Alemar 

Consulting and its principal Martin Friedman (collectively, “Friedman”)). RelComm alleges that 
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ACBOE and Friedman violated specific SLD regulations and FCC orders in procuring the funding 

commitment for Year Seven. 

I. Question presented for review. 

Whether ACBOE’s and Friedman’s acts, omissions and violations of specific SLD 

regulations and FCC orders in connection with the procurement of funding for Year Seven warrant 

(1) a reversal of the SLD’s decision to fund ACBOE’s Year Seven application, and/or (2) 

suspension or disbarment of these entities from participation in the E-Rate program. 

11. Background 

In late 2003, ACBOE indicated its intention to submit an application for funding to the SLD 

under Year Seven of the E-Rate program. ACBOE solicited bids from qualified vendors to provide 

ACBOE with the services and equipment to be requested by ACBOE in its Year Seven application. 

Due to a number of irregularities and problems with the bid specifications contained in the Form 

470 and other documents posted by ACBOE and Friedman for the Year Seven bid, RelComm filed 

a formal challenge to the Year Seven request for bids to the Purchasing Agent of ACBOE. See 

N.J.S.A. 18A:18-15. A true and correct copy of RelComm’s letter to the ACBOE Purchasing Agent 

sent on January 7,2004 challenging the Year Seven bid request is attached hereto as Exhibit A. 

Contrary to New Jersey practice, see Entech Corporation v. Citv of Newark, 351 N.J. Super. 440, 

462, 798 A.2d 681, 694 (NJ Law Div. 2002) (copy attached hereto as Exhibit B) (entity challenging 

bid specifications is entitled to explanation from contracting agency regarding the challenge), 

ACBOE neither suspended the bid, nor responded to RelComm’s challenge. Instead, ACBOE 

wrote a disparaging letter about RelComm’s claims to other bidders -- but not to RelComm -- and, 

in fact, to this day, ACBOE has never responded to RelComm’s challenge. RelComm waited for 

the ACBOE’s reply to its challenge, assuming that the bid had been suspended pending that reply. 
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Unbeknownst to RelComm, however, ACBOE did not suspend the bid, but instead went forward 

with it without responding to RelComm’s challenge. As a result, RelComm was prevented from 

submitting its bid to ACBOE for Year 7. 

111. Specific violations and prohibited behavior. 

A. FRN 1185824 

This award in the amount of $146,606.40 (at the ACBOE 90% discount rate) (the total pre- 

discount award amount is $162,896.00) is to Micro Technology Group (“MTG”) for extended 

warranties, as specified in Form 470 #6783 10000481953. This award is a duplicate of an award to 

ACBOE during Year 6 under FRN #526880000481973. That Year 6 funding decision is currently 

under review by the FCC as a result of RelComm’s Request for Review, under CC Docket No. 02- 

6. The equipment for which the extended warranties have now been funded has not even been 

purchased yet, let alone installed at the ACBOE facilities. Even if purchased and installed before 

the end of the Year 7 funding year, which is unlikely, given the pendency of RelComm’s Request 

for Review of the Year 6 funding award, that equipment would still be covered under its original 

factory warranties and would not need the extended warranties covered by this FRN. Under SLD 

rules, warranties are only eligible for funding during the funding year of their application. See 

Exhibit C.’ 

This funding decision to pay for extended warranties on equipment that has not even been 

purchased yet by ACBOE is a violation of FCC rules and must be overturned by the FCC. 

This funding decision should also be overturned because the services funded by this FRN include, in part, maintenance 
of equipment located at the ACBOE High School facility. As noted above, ACBOE, on the advice of its E-Rate 
program consultant, Alemar Consulting, split its Year 7 request for funding into two separate Form 470s -- one for the 
High School facility and one for all other facilities. The High School, due its different demographic profile, is eligible 
only at the 80% level, and, thus, should not be funded with the rest of ACBOEs buildings at the 90% level. See section 
1II.B. 

I 



February 25,2005 
Page 4 

B. FRN 1185996 

This award in the amount of $299,068.20 (at the ACBOE 90%discount rate) (the total pre- 

discounted award is in the amount of $332,298.00) is also to MTG for the purchase and installation 

of a 165 node VPBX at the ACBOE High School facility, as specified in Form 470 

#678310000481953. RelComm believes that the SLD funded this request by mistake. In its Year 7 

pre-bid posting, ACBOE, upon the advice of Friedman, filed two separate Form 470s. One form 

470 covered only the High School facility; the second Form 470 covered all of ACBOE’s other 

facilities. The decision by ACBOE and its consultant, Friedman, to file two separate Form 470s 

was motivated by the demographics of the Atlantic City school system. Students in all ACBOE 

schools except the High School participate in the school lunch program at or above the 90% level. 

Thus, the E-Rate program eligibility rate for all facilities except the High School facility is 90% or 

higher. Students at the ACBOE High School, by contrast, participate in the school lunch program at 

a rate of 80% or lower, and, thus, the High School eligibility rate, when that facility is considered 

alone, is at 80% or lower. As is evident from the ACBOE bid packet distributed to potential Year 7 

bidders, and, as was made clear during the mandatory tour of facilities prior to the Year 7 bid, the 

VPBX unit is intended to be located at the ACBOE High School facility. It, therefore, should not 

have been funded in connection with ACBOE’s request for funding in the 90% wave of funding. 

- See Exhibit D. 

For these reasons, RelComm requests that the SLD’s funding decision on FRN 11 85996 be 

reversed. 

C. FRNs 1185946; 1185717 

These two FRNs award the identical same work to two different vendors and are, therefore 

duplicates of each other. Both awards are for 200 cable drops for the ACBOE New Jersey Ave. 
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school facility. ComTec Systems, Inc. is awarded $58,725.00 in Form 470 #678310000481953 

(FRN #1185946) (the total pre-discounted award is in the amount of $65,250.00) for 200 cable 

drops at the New Jersey Ave. school, and E-Plus is awarded $64,954.80 for the same work through 

Form 470 #402280000287123 (FRN #1185717) (the total pre-discounted award is in the amount of 

$72,172.00). & Exhibits E and F. In addition, as if that were not bad enough, documents 

produced by ACBOE in discovery in the litigation initiated against it by RelComm demonstrate that 

the 200 cable drops have already been installed in the New Jersey Ave. School by another vendor. 

- See Exhibit G. Finally, ACBOE contracted for the identical work in its Year 6 E-rate awards to 

MTG. Thus, neither FRN should have been funded, as the work is duplicative of work already 

performed and work previously awarded to another vendor -- MTG -- in Year 6 and is, therefore, an 

unnecessary expenditure. For these reasons, RelComm requests that both SLD funding decisions be 

reversed. & Exhibit H. 

D. FRN 1185789 

This award in the amount of $67,050.00 at ACBOE’s 90% discount rate (the total pre- 

discounted award is in the amount of $74,500.00) is to ComTec Systems, Inc. The decision to fund 

this item is a mistake because it is for maintenance of wiring that has not even been installed yet. 

ComTec’s winning bid is a duplicate of ACBOE’s Year 6 award to MTG, which is currently under 

FCC review. ComTec also bid to install this wiring in Year 6, but its bid was rejected by ACBOE 

in favor of MTG’s bid. However, because ACBOE’s Year 6 receipt of funding is currently under 

review by the FCC as a result of RelComm’s challenge, neither MTG nor ComTec nor anyone else 

has ever installed the wiring that this FRN proposes to fund to be maintained. The wiring, if and 

when installed, will be covered by warranty, and, thus, it is a waste of the school board’s and the 
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SLD’s money to fund maintenance of that wiring. See Exhibits I and J. RelComm requests that 

this funding decision by the SLD be reversed. 

E. FRN 1185745 

This FRN in the amount of $49,725.00 at ACBOE’s 90% discount rate (the total pre- 

discounted award is in the amount of $55,250.00) is an award to Vertex Technologies, Inc. d/b/a 

Win Laboratories and includes funding for all network equipment maintenance, including, for 

example, distance learning units. These are district-wide activities, which include the High School 

facility. The Network Chassis and backbone at the High School facility comprise almost 33% of 

the ACBOE network. Maintenance of the ACBOE network would necessarily include maintenance 

of the network equipment located at and serving the High School facility, because ACBOE has no 

other application that does cover the High School building. As noted above, however, the High 

School facility was separated by the school district and its E-Rate program consultant, Friedman, 

into a separate Form 470. Because the High School eligibility discount percentage is only 80% or 

less, services located at or serving the High School facility should not be funded at the 90% 

discount level achieved by the other ACBOE facilities. Exhibit K. 

For these reasons, at least a portion of this funding decision must be reversed. If ACBOE is 

unable to provide a reasonably accurate breakdown of the percentage of this FRN that applies to the 

High School facility as contrasted to the 90% eligible schools, then the entire funding decision must 

be reversed. 

IV. Conclusion. 

For all of these reasons, RelComm requests a review of the SLD’s decision to fund 

ACBOE’s E-Rate application for Year Seven of the E-Rate program. RelComm requests that the 

funding decision be stayed pending full investigation by the Commission of these improprieties. 
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RelComm further requests (1) a reversal of the SLD’s decision to fund ACBOE’s Year Seven 

application, and (2)  suspension or disbarment of ACBOE and Alemar Consulting and its principal, 

Martin Friedman, from participation in the E-Rate program. 

Thank you for your consideration of this request 

Respectfully submitted, 

FLASTEWGREENBERG P.C. 

J. Philip Kirchner 

JPWkd 
cc: Deborah Weinstein, Esquire (on behalf of Alemar Consulting and Martin Friedman) 

Michael J. Blee, Esquire (on behalf of ACBOE) 
Ralph Kelly, Esquire (on behalf of Micro Technology Groupe, Inc.) 
Schools and Libraries Division 

(all with enclosures) 

VERIFICATION OF REQUEST FOR REVIEW 

I, Michael Shea, am the president of RelComm, Inc., the aggrieved party that has filed the 

attached Request for Review. I certify that I have read the Request for Review and that the 

foregoing factual statements made in support thereof are true. I am aware that if any of the 

RelComm, Inc. 

DATED: February 2 5 , 2 0 0 5  
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Dear Purchasing Agent: 
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An accordance with the provisions of N.J.S.A. 1 S A 1  8A-15, this letter is a challenge to 
the Atlantic City Public School District's Year 7 E-Rate bid for internal connections, 
Form 470, #526880000481973 (the "Bid"). 

As an initial matter, the Bid is defective because of the way it was scheduled. YOU 
required, as a mandatory condition of the Bid, that all prospective bidders participate in a 
tour of the facilities. That tour was scheduled on the afternoon of January 6,2004, just 
four business days prior to the deadline for submitting bids. That schedule not only leaves 
inadequate time for vendors to prepare a proper and complete bid, but it also leaves 
inadequate time to address challenges to the Bid itself. RelComm requested information 
about the Bid on December 18,2003, yet the mandatory w&-through was not scheduled 
until January 6,2004, just days before bid proposals are due on January 12,2004, despite 
that the District has until February 4,2004 (another 23 days) to file its Form 471 vendor 
award. 

To make matters worse, Martin Friedman, the District's agent who conducted the tour 
announced at the tour that audio or videotaging of the tour was prohibited. Mr. Friedman, 
when asked, gave no justification or explanation for this decision. In fact, there is no 
reasonable explanation for such an unreasonable policy. Indeed, the State of New Jersey 
routinely allows taping of facility tours such as this one to avoid discrepancies and 
misunderstandings in public bids. The r e f 4  to allow Videotaping of the facilities tour 
will have a drastic negative effect on the Bid. To make matters worse, the site diagrams 
given to prospective bidden at the tour are not technical in detail, but rather are merely 
print-outs used in connection with the fire code. For example, the site diagrams do not 
show the location of access points, existing computers, phones, and the like, which will 
make it very difficult for bidders to be precise in their bids. 

The Bid is also defective because it includes a request for a design study for the District. 
However, a design study is something the District was required to do prior to publicizing 
the Bid in the fmt place. Requesting a design study to be included in bid proposals will 
only engender confusion about the scope of work among the bidders. 

Martin Friedman stated during the walk-through that the Year 7 Bid was designed as a 
"re-bidding" of the District's Year 6 Bid to provide a back-up if Year 6 funding is not 
approved for the District. The technical specifications contained in the Year 7 Form 470, 
however, do not match in any way the District's Year 6 Form 470. To the contrary, the 
Year 7 Form 470 appears to be an exact copy of the winning bid proposal submitted by 
MTG to the District for Year 6 funding. This is a violation of FCC regulations, in that the 
Form 470 is not based on specifications independently developed by the School D i a .  



.'Jan 07 0 4  03:49p  
. ,  P. 3 

Moreover, MTG's participation in the walk-through as a prospective bidder on the bid 
specifications which it developed itself is an obvious violation of E-Rate pm&ram 
regulations and also violates the spirit ifnot the letter of N.J.S.A. 18A:18A-15. 

The bid also violates the requirements 0fN.J.S.A. 18A:lSA-15.d. The bid requires a 
particular brand of switches - CISCO - without any provision for equivalents. This stands 
in stark contrast to the requirement in the Bid for the provision of Dell servers "or 
equivalent." When questioned about this at the facilities tour, Martin Friedman stated 
that CISCO was the equipment brand desired by the District. That requirement expressly 
violates the New Jersey statute, which prohibits any requirement for the fiunishment of 
any "brand name" product unless a provision is included allowing for equivalents to that 
brand name to be supplied. 

There are also numerous technical errors which make the Bid defective. 

1. The Year 7 Form 470 includes a request for bids to replace all of the existing District 
network wiring. That wiring was installed only a few years ago by Lucent and is under a 
20 year wmanwwhieh-still has more than 15 years remaining on it. If there is a 
problem with the wiring, it should be addressed to Lucent to correct that problem. The 
solution should not be to tear out over a million dollars of perfectly good wiring and 
cable and replace it at taxpayer expense. This decision, no doubt, was based upon MTG's 
statement in its Year 6 bid proposal that it was "not willing to pmvide any LAN 
enhancements using the existing wiring in those schools." Not only is that assumption by 
MTG unfounded, but it has also been accepted by the District without any independent 
assessment by the District whether that result is appropriate. 

2. The cabling requested for some of the buildings bears no rational relationship to the 
actual needs of those buildings. For example, there is no rationale for providing 75 new 
cables for the Venice Park Building, which is a two room facility with less than seven 
computers, as stated in MTG proposal and in the wire count provided in the 
specifications by the district. 

3. The requirements in the Bid are not clear. MTG's Year 6 bid promises voicsover IP 
capability with the new lines, because Cat 5 is capable of this. However, Lucent provided 
an extra Cat 5 connection in each room that can be utilized for this. If the District wants 
voice-over IP capability, what does it intend to do with the expensive Lucent Deljnity 
Switch system and all those existing telephone handsets through the District? They do 
not function this way and would have to be replaced at atremendous cost, which is not e- 
ratable. The other FRN requests a Three year Telephone maintenance agreement. So this 
feature does not seem desired by the District at this time. It also does not warrant 
replacing over a million dollars worth of wiring that is only a few years old. MTG's bid 
proposal does acknowledge that it has not tested the lines; MTG says that is a fee based 
service that they offer and recommend a wire maintenance agreement through MTG, 
despite that the existing wiring is subject to warranties of 20 years. 

4. The Bid does not acknowledge nor address the crippling environmental defects in the 
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District's facilities. The Bid requests U P S  units, despite that they have ups units but lack 
outlets into which to plug them. MTG's Year 6 bid proposal recognizd that the Distrid 
has severe environmental issues to resolve from overheated wiring closets to a lack of 
proper electrical power and states that it will not even install new equipment until this is 
corrected. MTG know that the network will never function properly withoa correction 
of those problems, and that brand new equipment will only be destroyed as it has been in 
the past. Moreover, the solutions to those problems are not e-ratable. The Bid ignores that 
these problems were raised in writing by Lucent., RelComm, and EUS among others, and 
have yet to be addressed. RelComm believes that correction of these problems is not 
currently budgeted and will be difficult to accomplish given the merit budget deficit. 
These problems have been documented as the single most important cause of failure and 
hardware damage on the nelwork. 

5. Network Design is based on brand. Because the District provided no specifics, the 
network electronics are a replication of the design that already exists on the network 
central core and building chassis, with gigabit backbone. The only difference is the brand 
of equipment request by the District. If it has already been established by several 
companiesthatimpropereimpropetetectrical p u w e m m b k & n m ~ i ~ e n ~ & e  -~ -___- 
single most critical cause of network failure, then why is the District replacing the 
existing network instead of correcting the environmental and electrical conditions? As 
stated in number 4 above, the District has been notified of these issues in writing by 
several vendors and District employees, yet it has not resolved the issues. 

6. The Bid requests the replacement of the existing servers. No explanation has ever 
been given for this decision. However, MTG stated in its Year 6 bid that the existing 
servers may not run Microsoft and so recommended replacing them with new ones. 
Marilyn Cohen echoed this belief on the walk-though, stating that new servers were 
needed because the District wants to change to "Microsoft servers." Microsoft is a 
software, not hardware. There is no such thing as a "Microsoft server." The existing 
District servers are Intel which is the standard of Dell, HP/Compaq, and IBM among 
others, and they are perfectly capable of running Microsoft software. 

For these reasons RelComm is challenging this Bid immediately and within the timelines 
established by the District. 

Michael Shea 
President 

Christopher Brow, Esquire (via fax - 609-344-8271) 
Lisa Mooney (via fax) 
Elisha Thompkins (via fax) 
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C 
Superior Court of New Jersey, 

Law Division. 
ENTECH CORPORATION, a New York 

Corporation, Plaintiff, 
V. 

CITY OF NEWARK, Defendant. 

Decided Jan. 9,2002. 

Unsuccessful bidder filed an order to show cause in 
lieu of prerogative writs to restrain city from 
awarding contract in sewer rehabilitation project to 
any other bidder. The Superior Court, Law 
Division, Jacobson, J.S.C., held that: (1) bid 
specification challenge concerning exclusion of 
shotcrete as rehabilitation alternative in sewer 
project satisfied statutory three-day requirement; (2) 
court would not insist on administrative review of 
bid challenge, given ambiguity as to city's 
responsibilities in satisfying statute and public 
interest in completion of project; (3) city acted 
reasonably and well within its discretion when it 
excluded shotcrete as a rehabilitation alternative in 
contract; and (4) city's bid specifications complied 
with substantive provisions of Local Public 
Contracts Law. 

Complaint dismissed with prejudice. 

West Headnotes 

111 Injunction -9 
212k9 Most Cited Cases 
In considering requests for injunctive relief, the 
court must consider whether irreparable harm will 
be prevented by the issuance of the relief, whether 
the claim rests on a settled legal right, whether there 
are any controverted material facts, whether 
plaintiff has made a showing of reasonable 
probability of ultimate success on the merits, the 
relative hardship to the parties in granting or 
denying the relief requested, and the public interest. 

(21 Municipal Corporations -104 

268k104 Most Cited Cases 
A reviewing court cannot overturn the decision of a 
municipal body unless it finds that the decision was 
arbitrq,  capricious, and unreasonable. 

131 Municipal Corporations -104 
268k104 Most Cited Cases 
There must be a clear abuse of discretion by the 
municipality in order for the decision of a municipal 
body to be overturned by a court. 

141 Municipal Corporations -235 
268B35 Most Cited Cases 
While the court must not substitute its own 
judgment for that of the municipality, the judicial 
policy in construing and applying the Local Public 
Contracts Law is to curtail the discretion of local 
authorities by demanding strict compliance with 
public bidding guidelines; this policy furthers the 
public interest by insisting on close scrutiny of 
public contracts to ensure proper expenditures of 
public funds. N.J.S.A. 4OAll-1 et seq. 

151 Public Contracts -5.1 
316AkS.1 Most Cited Cases 
Since the purpose of state Local Public Contracts 
Law is to ensure that bidding is fair and free from 
fraud, such statutes should be rigidly enforced by 
the courts to promote that objective. N.J.S.A. 
40Al l -1  etseq. 

161 Public Contracts -5.1 
316Ak5.1 Most CitedCases 
The local public contracts bidding process must not 
be used in such a way as to favor one bidder or 
allow for corruption; rather, the aim of the law is to 
promote the benefits of unfettered competition. 

171 Public Contracts -5.1 
316Ak5.1 Most CitedCases 
The object of public bidding is not to protect the 
individual interests of the bidders, but rather to 
promote the public interest by inviting competition 
in which all bidders are placed on an equal basis. 

181 Public Contracts -11 

0 ZOOS ThornsonWest. No Claim to Orig. U.S. Govt. Works 
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316Akll Most Cited Cases 
Under the Local Public Contracts Law, contracts 
generally must be awarded to the lowest bidder who 
submits a bid conforming to the specifications. 
N.J.S.A. 40A 11-6.1. 

191 Public Contracts -8 
316AkX Most Cited Cases 
To be accepted, local public contract bid proposals 
must not materially deviate kom the specifications 
set forth by the contracting agency. 

[IO] Public Contracts -8 
316Ak8 Most Cited Cases 
Material conditions contained in local public 
contract bidding specifications may not be waived. 

[111 Public Contracts -8 
316Ak8 Most Cited Cases 
Where a party does not materially respond to the 
local public contract bid specifications, he cannot 
be classified as a bidder at all, since the 
specifications are mandatory and jurisdictional; 
consequently, a nonconforming bid is no bid at all. 

[lZ] Public Contracts -7 
316Ak7 Most Cited Cases 
Under the Local Public Contracts Law, the court 
must balance the right of the bidding agency to 
draw detailed and exacting specifications against 
the potential for fraud, extravagance, or favoritism 
to ensure a level playing field for all potential 
bidders. N.J.S.A. 40A11-13. 

1131 Public Contracts -7 
316Ak7 Most Cited Cases 
The local public contracts statute does not require 
bid specifications to be so general as to force 
localities to use lower quality goods, but it does 
seek to foster competition through adoption of 
pro-competitive contract requirements. N.J.S.A. 
40A: 1 1-13. 

1141 Public Contracts -5.1 
316Ak5.1 Most CitedCases 
Unsuccessful bidders who bid on a local public 
contract without fmt objecting to the specifications 
lack standing to challenge the award of the contract 
to a rival bidder or to attack allegedly illegal 
specifications; however, where an action 
challenging bid specifications is made prior to the 

bid submission date, that patty has standing to 
challenge the specifications. N.J.S.A. 40A: 11- 13(e) 

1151 Public Contracts -5.1 
316Ak5.1 Most Cited Cases 
Provision of Local Public Contracts Law permitting 
challenge to bid specification that is brought at least 
three days prior to opening of bids affords potential 
bidders the right to preserve a bid specification 
challenge which can then be perfected after the bid 
opening, and affords the contracting entity the 
flexibility to address the challenge before the 
opening or defer it until after the opening with the 
knowledge that the bid award may then be brought 
into question. N.J.S.A. 40All-l3(e). 

1161 Public Contracts -5.1 
316Ak5.1 Most Cited Cases 
Trial-type hearing is not required in addressing a 
bid specification challenge before the opening or 
after the opening upon notice of a challenge; as 
long as public Contracting agencies provide a fair 
opportunity for challengers to bid specifications to 
be heard, either before or after the bid awards, the 
statutory provision is satisfied, but, at a minimum, 
each challenger must be accorded an opportunity to 
present its objections to the specifications and is 
entitled to an explanation of the contracting 
agency's decision regarding the challenge. N.J.S.A. 
40A:ll-l3(e). 

(171 Municipal Corporations -336(1) 
26Xk336(1) Most Cited Cases 
Bid specification challenge concerning exclusion of 
shotcrete as a rehabilitation alternative in city sewer 
rehabilitation project satisfied statutory three-day 
requirement for a bid specification challenge, where 
opening for contract was scheduled for Wednesday, 
and bid challenge was filed on the previous Friday. 
N.J.S.A. 40All-I3(e). 

1181 Municipal Corporations -336(1) 
268U36(1) Most Cited Cases 
In rejecting bid specification challenge concerning 
exclusion of shotcrete as a rehabilitation alternative 
in city sewer rehabilitation project without any 
opportunity for a hearing and without explanation 
before the bid award, city opened itself to a 
post-award challenge; thus, while Law Division 
would have preferred that such challenges be 

0 2005 ThomsoniWest. No Claim to Orig. US .  Govt. Works 
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brought before public contracting entity in the fust 
instance, so that a record can be made by the 
governmental body for the court to review, it would 
not insist on that procedure, given ambiguity as to a 
public entity's responsibilities in satisfying bid 
challenge statute, and public interest in having 
sewer rehabilitation project proceed as 
expeditiously as possible. N.J.S.A. 40A:l I-l3(e). 

1191 Municipal Corporations -352 
268B52 Most Cited Cases 
City acted reasonably and well within the discretion 
accorded it under the 
Local Public Contracts Law when it excluded 
shotcrete as a rehabilitation alternative in contract 
of city's brick sewer rehabilitation project; two 
engineering reports and certification of former 
project engineer recognized both cured-in-place 
piping (CIPP) liners as the "benchmark" of 
sewerliners and sbotcrete's shortcomings, and 
federal Environmental Protection Agency's @PA) 
approval of bid specifications for contract before 
bid opening implicitly accepted exclusion of 
shotcrete in favor of CIPP liners or fiberglass 
reinforced plastic (FRP) pipe. 

1201 Municipal Corporations e 3 3 1  
268k331 Most Cited Cases 
City's bid specifications for contract in brick sewer 
rehabilitation project contract complied with 
substantive provisions of Local Public Contracts 
Law by encouraging competitive bidding; there 
were three responsive bidders for contract and city 
selected the lowest of those three bidders, there 
were good technological reasons to exclude 
shotcrete from contract, and bid specifications 
reflected sound business and technological 
judgment and placed all bidders on an equal 
footing. N.J.S.A. 40A: 11-13, 

1211 Municipal Corporations -336(1) 
268k336(1) Most Cited Cases 
Unsuccessful bidder's claim of undue favoritism for 
cured-in-place piping (CIPP) liners in city sewer 
rehabilitation project, based upon attendance of city 
officials at ceremonial opening of trading of stock 
of CIF'P liner manufacturer on stock exchange, was 
insufficient to invalidate bid; extensive 
technological analysis of rehabilitation methods, 
including shotcrete, which was basis of 
unsuccessful bidder's proposal, reasonably 

supported rejection of that technology in favor of 
alternate methods, such as CIPP liners, that were 
reasonably viewed as likely to achieve superior 
results, and bid award did not go to manufacturer 
who was alleged object of favoritism. 

1221 Public Contracts -11 
3 16Akll Most Cited Cases 
An unsupported allegation of favoritism to a local 
bidder does not suffice to establish that an abuse of 
discretion occurred in awarding a local public 
contract. 

1231 Municipal Corporations -336(1) 
268B36(1) Most Cited Cases 
Claim of unsuccessful bidder, whose bid on city 
sewer rehabilitation contract used shotcrete, about 
timing of report concluding that shotcrete should 
not be considered as a design alternative for large 
diameter sewers was insufficient to require 
invalidation of bid award, given strong 
technological basis for excluding shotcrete and fact 
that city and its engineer may have reasonably 
decided to exclude sbotcrete before the report was 
finalized, for the reasons ultimately set forth in the 
formal document. 
**684*446 Edward S. =el, Hackensack, for 
plaintiff, (Cole Schotz, Meisel, Forman & Leonard, 
attorneys). 

William J. Schwartz, First Assistant Corporation 
Counsel, for defendant, City of Newark. 

Mark L. Fleder and Damon McDougal, Roseland, 
for Spiniello, intervenor-defendant, (Connell Foley, 
LLP, attorneys). 

JACOBSON, J.S.C, 

INTRODUCTION 
On November 16, 2001, Entech Corporation tiled 
an Order To Show Cause and a Verified Complaint 
in Lieu of Prerogative Writs against the City of 
Newark, growing out of the City's selection of 
Spiniello as the low bidder on Brick Sewer 
Rehabilitation, Phase IIIiIV (G) Sewer 
Rehabilitation Contract No. 08-WS2000. The City 
notified Entech on October 12, 2001, that Entech's 
bid-. although apparently the lowest received--bad 
not been accepted because it was non-conforming. 
Entecb admittedly had submitted a bid for the 
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in-place rehabilitation of approximately 5800 linear 
feet of brick combined sanitary/stonn sewers using 
shotcrete or gunite when the hid specifications 
called for the use of cured-in-place pipe lining or 
**685 Fiberglass Reinforced Plastic segmental 
sewer lining, also known as "channeline". Shotcrete 
had been used on other sewer rehabilitation projects 
in Newark and is less expensive than the two other 
methods selected by Newark for this bid. Although 
Entech had challenged the bid specification that 
excluded shotcrete as an alternative method of 
sewer rehabilitation for the project under N.J.S.A. 
40A:ll-l3(e) prior to the bid opening, Newark had 
rejected the challenge without explanation. After 
the hid award, Entech filed this Order to Show 
Cause seeking to enjoin Newark from entering into 
a contract with the winning bidder, Spiniello, which 
had hid more than $I,OoO,OOO more than Entech 
using the cured-in-place technology. 

*447 STATEMENT OF FACTS 
The City of Newark is in the process of 
implementing a major sewer rehabilitation project 
funded in part by the federal government. 
Newark's engineer for Phase IIVIV of the Brick 
Sewer Rehabilitation project is Camp Dresser & 
McKee. Entech had successfully bid on at least 
one sewer rehabilitation contract for Newark using 
shotcrete, which is a mortar or concrete coating that 
is sprayed onto the inside surface of sewer pipes. 
Shotcrete is also referred to as gunite. Among the 
issues involved in this case is whether Newark 
properly excluded sbotcrete as an acceptable 
method of sewer rehabilitation for contract 08. 

In February 2001, Entech became concerned that 
hid openings on contracts 03, 04, 05 and 06 of 
Phase IIIiIV of Newark's Brick Sewer 
Rehabilitation project excluded shotcrete as a 
rehabilitation method, and wrote to Camp Dresser 
& McKee (CDM) to request that shotcrete be 
considered as an alternate method to the 
technologies specified in the bid documents. CDM 
responded on Februaxy 19, 2001, stating that while 
shotcrete had been considered as a rehabilitation 
technique for some of the sewer rehabilitation 
contracts in the past, it would not be used for 
contracts 03, 04, 05 and 06, hut might be used for 
contract 09. No explanation for this statement was 
provided. On February 23, 2001, Entech wrote 
again to CDM, this time to request the procedures 

for filing a bid protest with Newark concerning the 
hid specifications for the four contracts under 
discussion. Entech sent a second letter on the same 
date, asking again for an explanation from CDM for 
the exclusion of shotcrete from the rehabilitation 
methods acceptable for the four contracts. Entech 
sounded what has become its recurring theme in 
that letter, arguing that shotcrete had historically 
been accepted by Newark for sewer rehabilitation 
projects, was more cost effective than the other 
methods chosen for those contracts, and should be 
reconsidered as a rehabilitation method for the brick 
sewer rehabilitation work in Newark. There is no 
written response from CDM to Entech's letter in the 
record. Nor *448 does the record address the 
award of bids for contracts 03,04,05 and 06. 

In September 2001, Newark solicited bids for 
contract 08 of the Phase IIILV Sewer Rehabilitation 
Program and limited the rehabilitation techniques to 
cured-in-place piping and a fiberglass lining system 
known as channeline. Prior to this solicitation, the 
plans and specifications for contract 08 had been 
reviewed and approved by the United States 
Environmental Protection Agency as being in 
conformance with applicable federal regulations. 
Bids were to be submitted by September 26, 2001. 
Entech reviewed the bid documents and wrote to 
CDM on September 11, 2001, proposing to respond 
to the bid request utilizing the shotcrete method. 
Entech noted in the September 11 letter that **686 
CDM had led Entech to believe that the earlier 
referenced contracts excluded sbotcrete because of 
the smaller size of the sewers involved and that 
sbotcrete would be acceptable for larger sewers, 
such as the ones included in contract 08. A 
follow-up letter from Entech to CDM of September 
14, 2001, requested the design basis and method of 
analysis used to design the project. 

On September 18, 2001, CDM responded to 
Entech, stating merely that a bid proposing gunite 
(or shotcrete) would be deemed unresponsive. No 
explanation was given as to why shotcrete had been 
excluded as a rehabilitation technique for the large 
sewers included in contract 08. In a letter of 
September 21, 2001, CDM reiterated that a hid 
utilizing gunite would be non-responsive given the 
bid specifications for contract 08. CDM also 
refused to provide Entech with the design basis for 
the contract, claiming that this material was not 
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necessary for Entech to bid on the contract. Also 
on September 21, 2001, counsel for Entech 
challenged the exclusion of gnnite or shotcrete from 
the bidding specifications for contract 08 under 
N.J.S.A. 40A11-13(e). By letter dated September 
24, 2001, CDM acknowledged receipt of the 
challenge and stated simply that "Please be advised 
that the City intends to receive bids on the project 
as designed on September "449 26, 2001." No 
explanation for the exclusion of shotcrete as a 
rehabilitation method for contract 08 was provided. 

Entech then proceeded to submit a bid for contract 
OX using shotcrete or gunite, totalling 
$1,590,999.00. By letter dated October 12, 2001, 
Philip A. LiVecchi, Director of the Newark 
Department of Water and Sewer Utilities, notified 
Entech that Entech's "alternate bid proposal ... 
cannot be accepted." Apparently, Newark awarded 
the bid to Spiniello, one of three responsive bidders, 
with a bid utilizing cured-in-place piping at a total 
cost of $2,687,920.00. Entech did not file a bid 
protest with Newark at this time, despite having 
preserved its right to challenge the bid 
specifications after the receipt of bids by filing a bid 
specification challenge under N.J.S.A. 40A 11-13(e) 
at least three days prior to the opening of bids. 
Rather, approximately one month later, on 
November 16, 2001, Entech tiled an Order to Show 
Cause and Verified Complaint in Lien of 
Prerogative Writs, naming only the City as 
defendant, and seeking an injunction against the 
award of the 08 contract to any entity other than 
Entech. Entech also sought orders declaring gunite 
an acceptable method of rehabilitation for the work 
required in contract OX, declaring Entech the lowest 
responsive bidder for the project, and an order 
compelling the City of Newark to enter into a 
contract with Entech for the amount of Entech's bid 
proposal. 

This court scheduled the matter for oral argument 
by telephone on November 30, 2001, to determine 
if any preliminary relief was required on an 
emergent basis. After being assured that the 
contract would not be awarded until after further 
consideration of Entech's lawsuit by the court, the 
court directed the City to submit its reasons for 
requiring cured-in-place pipe lining or fiberglass 
sewer lining instead of shotcrete for contract 08 by 
December 5 ,  2001 and scheduled oral argument in 

person on December 7, 2001. In response to that 
request, Newark lodged with the court CDM's 
Design Memorandum for Phase IIVIV Brick Sewer 
Rehabilitation Project, dated September 2000, and a 
Design Memorandum Supplement addressing "Use 
of Shotcrete *450 as a Rehabilitation Alternative" 
dated May 2001. Neither of these documents had 
been provided to Entech previously despite Entech's 
requests for an explanation concerning the 
exclusion ""687 of shotcrete as a design alternative 
from contract 08 and other sewer rehabilitation 
contracts, and despite the challenge Entech had 
filed to the bid specifications for contract 08 under 
N.J.S.A. 40All-I3(e). 

The September 2000 report detailed the challenges 
facing Newark in implementing a comprehensive 
sewer rehabilitation project. The City's sewer 
system is not only old, having segments constructed 
as far back as the 18OO's, but was constructed of 
various materials including clay, plastic, concrete, 
iron, stone, and brick. Diameters of the sewer 
pipes range from eight inches to 120 inches and 
include various shapes such as circular, elliptical, 
and horseshoe. Approximately 68 miles of 
Newark's sewer system are constructed of brick. 
Repair and rehabilitation of the brick sewers 
commenced in 1990, with repair methods including 
sewer replacement, cured-in-place pipe liniig, and 
gunite lining. Contract 08 is part of the combined 
Phase IIIiIV of the brick sewer rehabilitation 
project which addresses repair and replacement 
needs for much of the remaining 40 miles of brick 
sewers not covered in the first two phases of the 
project. 

To design the project, internal videotape 
inspections of the sewers were performed to 
determine their condition. Videotapes for each 
contract were made available in advance to 
interested bidders. The engineers then applied a 
structural rating system and ranking criteria based 
upon the risk of collapse leading to a prioritization 
of the repair work. Various repair methods and 
associated cost estimates were then analyzed. 
CDM recognized that the cost of the project 
exceeded available funding, and strove in the report 
"to provide greater assurance that available funding 
is used prudently" and to carefully evaluate 
available rehabilitation alternatives to ensure that 
the City utilizes "the most appropriate and 
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cost-effective technologies." 

*451 Section 3 of the report addressed alternate 
rehabilitation methods in detail, concluding that 
trenchless technologies that minimized surface 
disruptions were the most appropriate and 
cost-effective for these phases of the brick sewer 
rehabilitation project. The main technologies 
considered were pipe coating and pipe lining. 
CDM discussed structural pipe coating with 
reinforced guniteishotcrete, which is a mortar or 
concrete coating that is applied through a hose at a 
high velocity to the surfaces of the existing 
pipelines. Steel wire or mesh reinforcement is used 
in conjunction with the coating to limit cracking and 
provide structural strength. CDM noted in the 
report that gunite had been successfully used by 
Newark in the past and would be considered for use 
in Phases IIIirv of the brick sewer repair project. 
CDM also analyzed pipe linings, including in its 
definition all rehabilitation techniques where 
smaller diameter pipes are installed inside of 
existing sewer pipes. The report reviewed many 
different types of lining systems, including 
cured-in-place, close-fit, spiral wound, segmental 
and composite. 

Cured-in-place pipe (CIPP) lining involves the 
insertion of a resin-impregnated felt or fabric liner 
into the existing pipeline and then thermal 
activation or curing the liner to make it rigid. The 
CIPP liner takes the shape of the host pipeline 
without a significant loss in hydraulic capacity and 
avoids the need for grouting. CDM noted that 
"CIPP liners are one of the most common 
rehabilitation techniques in use today because of 
their rapid installation and their applicability to a 
wide range of pipe sizes and shapes," and 
concluded that "CIPP liners have been used 
successfully within the Newark sewer system in the 
past and will likely be used extensively **688 on 
this project." CDM rejected the use of close-fitting 
pipe linings for the project, but continued to 
consider spiral wound pipe lining, segmental lining 
with fiberglass and other materials, and a 
proprietary composite pipe lining system. 

In evaluating the advantages and disadvantages of 
the various trenchless technologies, CDM noted that 
the "successful installation of a high quality gunite 
liner is heavily dependent on the skill *452 and 
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experience of the nozzleman, gun operator and job 
superintendent," concluding that if gunite were used 
in the project, stringent experience and certification 
requirements would be mandated. CDM also noted 
that the physical properties of gnnite are very 
similar to concrete, concluding that this similarly 
made it more susceptible to corrosion than cured 
resin lining and less resistant to abrasion than CIPP 
liners or fiberglass reinforced plastic (FRP) pipe. 
In assessing the advantages and disadvantages of 
shotcrete, CDM noted that it was the most 
economical method for large, man-entry sewers, hut 
that its "life expectancy and long-term stability" 
were questionable, ultimately concluding that, "Its 
use should he considered if it is deemed to he the 
only cost effective alternative for lining a particular 
sewer segment." 

The CDM report gave very favorable consideration 
to CE'P lining systems, largely because of their 
resistance to abrasion and corrosion and their 
design life of a minimum of fifty years. CDM also 
observed that since CIPP is a commonly used 
rehabilitation technique, many contractors, 
including several local contractors, have the 
capability to install CIPP liners. According to 
CDM, CIPP liners can be installed quickly, 
minimizing surface disruptions, do not need 
grouting, can accommodate various shapes and 
idiosyncrasies of existing sewer lines, provide a 
smooth, seamless surface that is resistant to 
corrosion and abrasion, and constitute the 
"benchmark" against which other sewer liners are 
compared. CDM thus anticipated that the liners 
would be used extensively in the project. 

CDM also examined the channeline sewer lining 
system that uses fiberglass reinforced plastic 
("FRP") to construct a lining within existing sewers. 
FRP is constructed of two layers of chopped strand 
glass fiher consolidated with a polyester resin and 
needs grouting to fill the spaces between the liner 
and the existing pipeline. Apparently, channeline 
sewers are generally cost effective only when they 
can be installed in man-entry sewers. CDM noted 
that FRP pipe is extremely strong and comes with a 
50-year warranty, hut has not been used extensively 
in the United "453 States, although it has a 
significant track record in Europe and some use in 
Canada. CDM concluded, therefore, that the 
channeline FRP system should be considered for 
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use on at least one project. 

Section 5 of the report analyzed recommended 
rehabilitation methods for each sewer segment, 
based on the pipe sizes involved. CDM concluded 
that neither gunite nor channeline was appropriate 
for non man-entry sewers, and also concluded that 
CIPP liners would not be recommended due to high 
cost for pipes with dimensions of 80 or more 
inches. Because gunite is dependent on the quality 
of application, CDM restricted its use to man-entry 
sewers with dimensions of at least 60 inches. 
Channeline was also anticipated to be appropriate 
only for large sewers, although CDM recommended 
that it not be used extensively until there was one 
satisfactory and economical installation of this 
technology in Newark. CDM specifically 
addressed the issue of bidding alternate 
technologies, concluding that a prerequisite to such 
bidding must be a determination that each method 
provided **689 comparable levels of rehabilitation. 
CDM anticipated that CIPP and channeline could 
be bid against each other in most cases because they 
provided full structural rehabilitation with similar 
design life expectancy and physical characteristics. 
CDM observed, however, that where structural 
gunite was allowed, neither CIPP nor channeline 
would be cost competitive. As of September 2000, 
CDM anticipated that guuite would be the primary 
technology employed for sewers greater than 60 
inches in diameter, although CIPP and FRP might 
be considered if they proved cost competitive. 
CDM also recommended that the work be divided 
into 12 separate contracts based on priority, sewer 
size, and location. 

After bids were received on the fmt several 
contracts in Phase IIIIIV, and favorable prices for 
CIPP were obtained through open competition, 
CDM and Newark determined to reevaluate the use 
of shotcrete as a viable rehabilitation method for the 
largest diameter sewers included in the program. 
CDM prepared a Design Memorandum Supplement 
dated May 2001 addressing this "454 issue and 
concluding that shotcrete should no longer he 
considered as a design alternative for large diameter 
sewers. The CDM May 2001 report noted that 
CIPP and channeline provided flexible, stand-alone 
pipes within existing sewers that did not require a 
bond between the lining and the existing sewer. 
Such liners are apparently referred to as "Type II", 
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liners based on these characteristics. On the other 
hand, shotcrete linings are applied to existing 
sewers and create a composite structure in which 
the lining is bonded to the existing sewers. Indeed, 
the existing sewers must not be fully deteriorated 
and are utilized to cany compressive forces. Such 
liners are known as "Type I" liners. While 
shotcrete can be applied in sufficient thickness to 
function as a Type I1 lining, CDM determined that 
the thickness of shotcrete linmg needed to achieve 
Type I1 function for the Newark project would be 
such as to significantly and unacceptably reduce the 
hydraulic capacity of the pipes. Based on what they 
determined to be the superior characteristics of 
CIPP and chanueline Type I1 liners, and the 
favorable prices received in early Phase IIYIV bids 
for CIPP in particular, Newark and CDM decided to 
require CIPP or channeline for almost all of the 
remaining brick sewer rehabilitation work in 
Newark. As noted in the May 2001 report, "With 
the dramatic decrease in CIPP bid prices and the 
advent of alternative lining methods such as FRP, 
there is no longer a need to sacrifice hydraulic 
capacity and structural rehabilitation for cost. As 
such, shotcrete linings are not recommended for use 
on Phase IIVIV of the Program." 

While these reports explained the evolving 
philosophy of CDM and Newark regarding the use 
of gunite in the brick sewer rehabilitation project, 
the court directed Newark to provide specific 
reasons for the exclusion of shotcrete in contract 08. 
On December 14, 2001, therefore, Newark 
submitted the certification of Paul Mourt, P.E., the 
former project manager for CDM on the Brick 
Sewer Rehabilitation project. 

Mr. Mourt noted that both the September 2000 
Design report and the May 2001 supplement had 
been prepared under his "455 direction. As 
evidenced in these reports, CDM spent much time 
and effort in reviewing viable rehabilitation 
methods for the project. While shotcrete had been 
considered as a rehabilitation technique for the 
largest diameter sewers in 2000, experience with 
bidding the early contracts caused CDM to 
re-evaluate this recommendation in the May 2001 
report. Mr. Mourt essentially reiterated the 
conclusions of the May 2001 report by stating **690 
that sbotcrete was excluded from further 
consideration for most of the Phase IIIIIV contracts 
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due to the reduction in hydraulic capacity associated 
with the technology, the related loss of storage 
capacity, and the deterioration of the concrete. He 
stated that, "While admixtures or supplemental 
linings can be utilized to provide a greater 
resistance to corrosion, during the report and design 
phase of the project we were not convinced that any 
such project would provide a design life equivalent 
to polyester and fiberglass finished products such as 
CIP and FRP." Mr. M o m  noted that while 
shotcrete had been approved for use in contract 07 
of the project, that work involved an open cut 
installation of a box culvert in which a new chamber 
had to be added to an existing brick arch sewer that 
had not deteriorated. He asserted further that the 
sole purpose of the shotcrete lining in contract 07 
was to permit the construction of a new chamber 
and was not intended to achieve a structural 
rehabilitation of the existing brick sewer. Finally, 
Mr. Mourt concluded that shotcrete should not be 
used in contract 08 because it would not provide the 
kind of structural rehabilitation desired by Newark 
and achievable with the use of CIPP or channeline. 

Even after receiving and reviewing the CDM 
reports and Mr. Mourt's certification, Entech 
continues to insist that Newark has not provided 
"any credible analysis for the rejection of gunite for 
Contract 08." Moreover, Entech questions the 
circumstances surrounding the rejection of 
shotcrete, claiming that the May 2001 report is 
suspect because it post-dated release of the 
specifications for the 08 contract. Entech also 
questions Newark's motives altogether based on a 
claim that the City improperly favored Insituform 
Technologies, Inc. ("IIT"), a leading manufacturer 
of *456 CIPP, by excluding shotcrete as a 
rehabilitation alternative on contract 08. 

Entech bases its claim of favoritism on an article 
from a trade publication called "Trenchless 
Technology" which reported the presence of 
Newark officials at the ceremonial opening of 
trading of I n  stock at the NASDAQ Stock 
MarketSite in Times' Square, New York City. 
According to the article, 1"s vice-president is 
quoted as saying that he was pleased with the 
turnout of Newark personnel because "Newark will 
be having a lot of trenchless pipeline rehab work in 
the future, and it was great to have them participate 
in this exciting event." Notably, however, ITT was 

an unsuccessful bidder on contract 08 which, as 
recounted above, was awarded to the lowest 
responsive bidder, Spiniello. Although not named 
as a defendant in the Verified Complaint, Spiniello 
appeared at oral argument on December 7, 2001 
and was permitted to present argument. Since its 
interests are at stake in this litigation, Spiniello is an 
indispensable party and will be treated as a 
defendant-intervenor. 

LEGAL PRINCIPLES 
[l] Entech has filed an Order to Show Cause in lieu 
of prerogative writs to restrain the City of Newark 
from awarding contract 08 to any bidder but Entech. 
In considering requests for injunctive relief, the 
court must consider whether irreparable harm will 
be prevented by the issuance of the relief, whether 
the claim rests on a settled legal right, whether there 
are any controverted material facts, whether 
plaintiff has made a showing of reasonable 
probability of ultimate success on the merits, the 
relative hardship to the parties in granting or 
denying the relief requested, and the public interest. 
Crowe v. DeGioia, 90 N.J. 126, 133-134, 447 A.2d 
173 (1982). 

[2][3][4] This case involves Entech's challenge of 
Newark's bid specifications and subsequent 
rejection of an apparently non-conforming bid 
submitted by Entech. **691 Newark awarded this 
bid to Spiniello, the lowest responsible bidder. 
Notably, "[a] reviewing *457 court cannot overturn 
the decision of a municipal body unless it finds that 
the decision was arbitrary, capricious and 
unreasonable." Palamar Construction, Inc. v. 
Township of Pennsauken, 196 N.J.Super. 241, 250, 
482 A.2d 174 (App.Div.1983), citing Kramer v. Sea 
Girt Bd. OfAdj., 45 N.J. 268, 212 A.2d 153 (1965). 
Further, there must be a clear abuse of discretion 
by the municipality in order for such a decision to 
be overhuned by a court. Id., Serenity Contracting 
Group, Inc. v. Borough of Fort Lee, 306 N.J.Super. 
151, 157, 703 A.2d 352 (App.Div.1997). While 
the court must not substitute its own judgment for 
that of the municipality, the judicial policy in 
consttuing and applying the local public contracts 
law is "to curtail the discretion of local authorities 
by demanding strict compliance with public bidding 
guidelines." Pucillo v. Mayor and Council of 
Borough of New Milford, 73 N.J. 349, 356, 375 A. 
2d 602 (1977). This policy furthers the public 
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interest by insisting on close scrutiny of public 
contracts to ensure proper expenditures of public 
funds. 

[5][6][7] Since the purpose of New Jersey's local 
public contracts laws is to ensure that bidding is fair 
and free from fraud, such statutes "should be rigidly 
enforced by the courts to promote that objective." 
Skakel v. Township of North Bergen. 37 N.J. 369, 
378, 181 A.2d 473 (1962). Indeed, the purpose of 
all public bidding laws is "to secure for the 
taxpayers the benefits of competition and to 
promote the honesty and integrity of the bidders and 
the system." Profest of Award of On-Line Games 
Production, 279 N.J.Super. 566, 589, 653 A.2d 
1145 (App.Div.1995). These statutes "are for the 
benefit of taxpayers and are therefore construed as 
nearly as possible with sole reference to public 
good." Id,, citing, Keyes Martin & Co. v. Director, 
Div. of Purchase and Properly, 99 N.J 244, 491 A. 
2d 1236 (1985). As such, the bidding process must 
not be used in such a way as to favor one bidder or 
allow for corruption. Terminal Constniction Corp. 
v. Atlantic County Sewerage Authority. 67 N.J. 403, 
410, 341 A.2d 327 (1975). Rather, the aim of the 
law is to promote '"the benefits of unfettered 
competition." Ibid. The object of public bidding is 
not to protect *458 the individual interests of the 
bidders, but rather to promote the public interest by 
"inviting competition in which all bidders are 
placed on an equal basis ....'I Tp. of River Vale v. 
R.J. Longo Const. Co., 127 N.J.Super. 207, 215, 
316 A.2d 737 (Law Div.1974). See also 426 
Bloomfield Corp. v. Newark, 262 NJSuper. 384, 
387,621 A.2d 59 (App.Div.1993). 

[8][9][lO][ll] Under the Local F'uhlic Contracts 
Law, contracts generally must be awarded to the 
lowest bidder who submits a bid conforming to the 
specifications. See Township of Hillside v. Sternin, 
25 N.J. 317, 324, 136 A.2d 265 (1957). N.J.S.A. 
40All-6.1 now provides that for all contracts 
covered by this provision "the contracting agent 
shall award the contract after soliciting at least two 
competitive quotations if practicable. The award 
shall be made to the vendor whose response is most 
advantageous, price and other factors considered." 
To be accepted, bid proposals must not materially 
deviate from the specifications set forth by the 
contracting agency. Meadowbrook Carting Co. v. 
Borough of Island Heights, 138 N.J. 307, 650 A.2d 

748 (1994). Indeed, "material conditions contained 
in bidding specifications may not be waived." 
Terminal Consf. Corp.. supra, 67 N.J. at 411, 341 A. 
2d 327. In fact, "where a party does not materially 
respond to the bid specifications he cannot be 
classified as a bidder at all, since the **692 
specifications are mandatory and jurisdictional." 
George Harms Const. Co. v. Borough of Lincoln 
Park, 161 N.J.Super. 367, 374, 391 A.2d 960 (Law 
Div.1978). Consequently, "a non-conforming bid is 
no bid at all." On-Line Games Production, supra, 
279 N.J.Super. at 595,653 A.2d 1145. 

[12][13] N.J.S.A. 40All-13 requires that 
specifications for the provision of goods and 
services be drafted "to encourage free, open and 
competitive bidding." This statutory section 
further limits a municipality's discretion by 
preventing the adoption of any specification which 
howingly would qualify only one bidder. Under 
the local public contracts law, therefore, the court 
must "balance the right of the bidding agency to 
draw detailed and exacting specifications against 
the potential for fraud, extravagance "459 or 
favoritism in order to ensure a level playing field 
for all potential bidders." Ufilimafic, Inc. v. Brick 
Township M.U.A., 267 N.J.Super. 139, 145, 630 A. 
2d 862 (Law Div.1993). The local public contracts 
statute does not require bid specifications to be so 
general as to force localities to use lower quality 
goods, but it does seek to foster competition 
through adoption of pro-competitive contract 
requirements. See generally Bodies by Lembo v. 
Middlesex Comfy, 286 NJSuper. 298, 669 A.2d 
254 (App.Div.1996). 

[14] Where a bidder wants to challenge bid 
specifications, N.J.S.A. 40A:ll-l3(e) provides that: 

Any prospective bidder who wishes to challenge 
a bid specification shall file such challenges in 
writing with the contracting agent no less than 
three business days prior to the opening of the 
bids. Challenges filed after that time shall be 
considered void and having no impact on the 
contracting unit or the award of a contract. 

This statutory provision is consistent with the 
judicial boldmg that unsuccessful bidders who bid 
on a contract without first objecting to the 
specifications lack standing to "challenge the award 
of the contract to a rival bidder or to attack 
allegedly illegal specifications." Waszen v. Atlantic 
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City, 1 N.J. 272, 276, 63 A.2d 255 (1949). "The 
rationale of such a holding is that one cannot 
endeavor to take advantage of a contract to be 
awarded under illegal specifications and then, when 
unsuccesshl, seek to have the contract set aside." 
Id. However, where an action challenging hid 
specifications is made prior to the bid submission 
date, that party has standing to challenge the 
specifications. SeveN's Auto Body Co., Inc. v. N.J. 
Highway Authority, 306 N.J.Super. 357, 369-370, 
703 A.2d 948 (App.Div.1997). In 1996, the New 
Jersey legislature amended the Local Public 
Contracts Law to provide that a challenge to a bid 
specification be brought at least three days prior to 
the opening of the bids. N.J.S.A. 40All-l3(e). 
No published decision has yet been rendered 
interpreting and applying this statutory provision. 

The obvious purpose of N.J.S.A. 40A11-13(e) is to 
require challenges to bid specifications to be 
presented to contracting authorities at least three 
days before the opening of the bids. "460 Such a 
requirement puts the public entity on notice prior to 
the bid opening that a potential bidder is 
challenging the specifications so that the entity then 
has an opportunity to re-evaluate the specifications 
and either quickly respond to the challenge before 
the opening, postpone the bid opening to address 
the challenge and perhaps change the specifications, 
or to proceed with the opening without addressing 
the challenge with the howledge that the bid award 
may be subject to a post-opening challenge. The 
provision thus permits a potential bidder to preserve 
its right to challenge the specifications--a right that 
otherwise would be **693 lost if a timely challenge 
was not lodged. The provision also gives the 
public entity the assurance that if no challenge to 
the specifications is made within the statutory time 
kame, the specifications cannot later be attacked. 
This interpretation of the statutory provision is 
supported by the legislature's explicit statement that 
any challenges filed after the three-day period prior 
to hid opening are void and will not affect the 
award of the contract. 

[IS] Entech argues that N.J.S.A. 40A:ll-l3(e) 
entitles it to a hearing on its specification challenge 
before the hid is awarded. However, the extremely 
short period of time prior to the bid opening 
provided in the statute and the flexibility needed by 
contracting entities to achieve public contracting 
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goals in the public interest precludes such an 
interpretation. Rather, a common sense 
interpretation of the statute allows it to serve a 
notice and preservation of rights function, as noted 
above, although the public entity certainly could opt 
to address the challenge before the bid opening. 
Moreover, nothing in the explicit language of the 
statute requires a hearing on the challenge, and 
certainly does not require a trial-type hearing. This 
court holds, therefore, that N.J.S.A. 40A11-13(e) 
affords potential bidders the right to preserve a bid 
specification challenge which can then be perfected 
after the bid opening, and affords the contracting 
entity the flexibility to address the challenge hefore 
the opening or defer it until after the opening with 
the knowledge that the bid award may then he 
brought into question. This interpretation gives the 
'461 public entity the kind of flexibility it needs to 
adapt to the broad range of circumstances that may 
arise in the public contracting arena and best serves 
the public interest. See Agorganic, Inc. v. Ocean 
County Utilities Authority, 259 N.J,Super. 377, 
390-391,613 A.2d 511 (Law Div.1992). 

[16] In neither case, however--either in addressing 
a bid specification challenge before the opening or 
after the opening upon notice of a challenge under 
N.J.S.A. 40All-I3(e)--is a trial-type hearing 
required. For even in situations involving 
post-opening bidder responsiveness and bidder 
responsibility challenges, it is clear that an adequate 
"hearing" is one in which the protester and other 
interested parties are given an opportunity to be 
heard and obtain a decision explaining the 
contracting entity's actions. This bearing may be 
quasi-legislative in nature. See Agorganic, supra, 
259 N.J.Super. at 383 and 390, 613 A.2d 511, in 
which bidders were invited to present detailed 
analyses of their objections at a public meeting of 
the contracting entity, following which the entity 
adopted a resolution awarding the contract. The 
Agorganic Court specifically concluded that this 
"hearing provided a fair and complete forum in 
which [the winning bidder's] ability to perform was 
addressed." Zd. at 390, 613 A.2d 511. See also 
Palamar Construction, Znc. v. Township of 
Pennsauken, 196 NJSuper. 241, 244-247, 482 A. 
2d 174 (App.Div.1983), in which a bid protest 
hearing was conducted by the Township Committee 
on two separate days and testimony was provided as 
well as oral argument. A challenge to a bid 
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specification need not be so formal to satisfy 
NJ1S.A. 40A:li-l3(e). As long as public 
contracting agencies provide a fair opportunity for 
challengers to bid specifications to be heard, either 
before or after the bid awards, the statutory 
provision is satisfied. The nature of the "hearing" 
may depend to a large extent on the nature and 
complexity of the challenge, and the circumstances 
surrounding the contract, including public necessity. 
Indeed, it is possible that a challenge processed 
completely on the papers could suffice. But, at a 
minimum, each challenger must be accorded an 
opportunity **694 to "462 present its objections to 
the specifications and is entitled to an explanation 
of the contracting agency's decision regarding the 
challenge. 

ENTECH'S BID SPECIFICATION CHALLENGE 
[17] The bid opening for contract 08 was scheduled 
for September 26, 2001, which was a Wednesday. 
On the Friday before the bid opening, which was 
September 21, 2001, Entech filed a bid 
specification challenge concerning the exclusion of 
shotcrete as a rehabilitation alternative. This 
challenge meets the three-day requirement for a bid 
specification challenge contained in N.J.S.A. 
40A:ll-I3(e). CDM acknowledged receipt of the 
challenge on September 24, 2001 and rejected it 
without explanation. Entech did not seek to 
restrain the bid opening, as it could have under 
Sevell's Auto Body Co.. Inc.. supra, 306 NJSuper. 
at 369-370, 703 A.2d 948. [FNl] The bid opening 
thus went forward on September 26, 2001. At that 
time, Entech submitted a bid proposal including 
shotcrete as the rehabilitation method. Newark 
thereafter rejected Entech's bid as non-conforming 
and awarded the bid to Spiniello, which was 
determined to be the lowest of the three responsive 
bidders. Entech apparently did not file a 
post-opening bid specification challenge with 
Newark, although it had preserved its right to do so 
by filing a timely challenge under the Local Public 
Contracts Law. Rather, Entech filed an Order To 
Show Cause supported by a Verified Complaint In 
Lien of Prerogative Writ in the Superior Court, Law 
Division, which sought to set aside the bid due to 
Newark's exclusion of shotcrete as a rehabilitation 
method in contract 08. 

FN1. Nothing in N.J.S.A. 40A11-13(e) 
suggests that a pre-bid lawsuit in the 

Superior Court would be precluded by this 
statutory amendment to the Local Public 
Contracts Law. The statutoly bid 
specification challenge provision was not 
addressed in Sevellk Auto Body, supra, 
306 NJSuper. at 357-370,703 A.2d 948. 

[18] In rejecting Entech's challenge without any 
opportunity for a hearing and without explanation 
before the bid award, *463 Newark opened itself to 
a post-award challenge. While this court would 
prefer that such challenges be brought before the 
public contracting entity in the first instance so that 
a record can be made by the governmental body for 
the court to review, in a manner more procedurally 
similar to what occurred in Agorgunic, supra, 259 
N.J.Super. at 383, 613 A.2d 511, the court will not 
insist on that procedure in this case. First of all, 
N.J.S.A. 40A.ll-l3(e) insofar as it relates to bid 
specification challenges is a relatively new statutory 
provision that has not been subject to judicial 
interpretation in a published opinion. There was 
thus some ambiguity as to the public entity's 
responsibilities in satisfying the statute when 
Newark rejected Entech's bid specification 
challenge. Moreover, Newark has now spread its 
position on the record before this court through the 
reports, certifications, and arguments of counsel 
that have been submitted in this proceeding. Given 
the public interest in having the sewer rehabilitation 
project proceed as expeditiously as possible, the 
court will not insist on an administrative review in 
this case. 

Newark and CDM's refusal to provide reasons to 
Entech for the exclusion of shotcrete from contract 
08 was shortsighted at best, however, because the 
record shows that Entech's questioning the 
exclusion of shotcrete was reasonable and merited a 
substantive response. Had such a response been 
provided in a timely manner, it is possible that this 
litigation could **695 have been averted. While 
neither Newark nor CDM have provided any 
justification for not responding to Entech's 
September 21 challenge, the timing of the challenge 
and the technical complexity of the issues may have 
contributed to the seemingly automatic and 
unsupported response provided on Newark's behalf. 
In any event, based on the current record, the court 
will proceed to decide the controversy. 
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[19] After reviewing the two CDM reports and the 
certification of former CDM project engineer Paul 
Mourt, it is clear to the court that Newark acted 
reasonably and well within the discretion accorded 
it under the Local Public Contracts Law when it 
excluded shotcrete as a rehabilitation alternative in 
contract 08 of the *464 brick sewer rehabilitation 
project. As early as the September 2000 report, 
CDM anticipated that CIPP liners would be used 
extensively in the project because of their long 
design life, resistance to corrosion and abrasion, 
and because installation was not as 
operator-dependent as shotcrete application. In 
fact, CDM recognized CIPP liners as the 
"benchmark" of sewerliners. Shotcrete's 
shortcomings were recognized, as noted above, but 
it was initially considered as a rehabilitation 
technique for Phase IIVIV because of its lower cost 
for large diameter sewers. Indeed, CDM 
concluded that shotcrete should be considered if it 
was found to be the sole cost-effective alternative 
for the work identified in the particular contract. 

After preparation of the September 2000 report, 
bids were received on the fust few contracts for the 
project that included what CDM determined to be 
favorable prices for CIPP liners. In the May 2001 
CDM report, the engineering firm revisited the use 
of shotcrete as a rehabilitation technique for the 
large diameter sewers included in the project and 
concluded that cost no longer justified use of 
shotcrete as a rehabilitation method for these 
sewers. Newark apparently accepted this 
recommendation, and then began to limit the 
rehabilitation methods for the project to CIPP and 
FRP liners-both of which had better hydraulic 
capacity and a longer design life than shotcrete for 
the sewer segments proposed for remediation in 
contract 08. Notably, the federal EPA approved 
the bid specifications for contract 08 before the bid 
opening, thus implicitly accepting the exclusion of 
shotcrete in favor of CIPP or FRP. Mr. Mourt's 
certification also supported exclusion of shotcrete 
due to the disadvantages of that method discussed 
above. 

[20] Newark's decision to exclude shotcrete from 
contract 08 consequently is supported by reasonable 
technological concerns and is neither arbitraq nor 
capricious. Moreover, the bid specifications for 
contract 08 comply with the substantive provisions 
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of N.J.S.A. 40A.11-13 in that they encourage 
competitive bidding. That this is so is evident from 
the fact that there were three *465 responsive 
bidders for contract 08 and Newark selected the 
lowest of those three bidders, Spiniello. That 
shotcrete may have been less expensive--even by 
somewhat in excess of $ 1 million--is not ultimately 
persuasive here because there were good 
technological reasons to exclude shotcrete from the 
contract. In addition, shotcrete cannot be 
compared directly to CIF'P and FRP in terms of 
price because gnnite is too different from CIPP and 
FRP in terms of the nature and extent of the 
rehabilitation provided (i.e., structural versus 
non-structural; design life; hydraulic capacity; and 
resistance to corrosion and abrasion) to make direct 
cost comparison useful. Moreover, the bid 
specifications reflected sound business and 
technological judgment and placed all bidders on an 
equal footing. The overarching principle of the 
**696 Local Public Contracts Law to foster 
unfettered competition was consequently achieved. 

[21][22][23] This conclusion is not undermined by 
Entech's claim of undue favoritism for CIPP liners 
based upon the attendance of Newark officials at 
the ceremonial opening of trading of the stock of 
Insituform Technologies, Inc. ("ITT") on the 
NASDAQ stock exchange. ITT is a manufacturer of 
CIPP sewer liners and apparently holds many 
patents for this technology. While even counsel for 
Newark admits "that at first blush this might sound 
sinister," Newark is correct in also observing that 
there is nothing in the record in this case to draw 
any connection between the attendance of Newark 
officials at the ITT opening and the contract award 
in this case. First of all, although ITT was a bidder 
on contract 08, it was not the lowest bidder and the 
bid was awarded to Spiniello. Moreover, "An 
unsupported allegation of favoritism to a local 
bidder does not suffice to establish that an abuse of 
discretion occurred." Serenity Contracting Group, 
Inc. v. Borough of Fort Lee, supra, 306 NJ.Super. 
at 160, 703 A.2d 352. Ultimately, even where 
statements or suggestions of favoritism such as the 
claim made here create "suspicion," the "court 
should be bound by the record." &organic, supra, 
259 N.J.Super. at 392, 613 A.2d 511. And the 
record here reveals extensive "466 technological 
analysis of rehabilitation methods, including 
shotcrete, reasonable rejection of that technology in 
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favor of alternate methods that were reasonably 
viewed as likely to achieve superior results, and a 
bid award that did not go to the bidder who was the 
alleged object of favoritism. Under these 
circumstances, Entech's allegation of favoritism 
remains nothing more than an allegation and is 
insufficient to invalidate the bid award for contract 
08. Entech's claim about the timing of the May 
2001 report also is insufficient to require 
invalidation of the bid award given the strong 
technological basis for excluding shotcrete and the 
fact that Newark and CDM may have reasonably 
decided to exciude shotcrete before the report was 
fmalized, for the reasons ultimately set forth in the 
formal document. After all, the shortcomings of 
gunite linings were spelled out in the September 
2000 report, which had only reluctantly 
recommended use of shotcrete where the cost of 
better lining systems was deemed prohibitive. 

In conclusion, therefore, the record supports the 
exclusion of shotcrete as a rehabilitation alternative 
for contract 08. Entech's complaint will be 
dismissed with prejudice and Newark may proceed 
to award the contract to the lowest responsive 
bidder. 

So ordered. 

351 N.J.Super. 440,798 A.2d 681 
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